
5

b

7

l0

l1

1'

13

li

18

20

ZI

-25
26

27

28

23

30

31

32

f. I^ l-!

oar! A.-tto!

.*H,'i'?T.-

IN THE DISTRICT COTIRT OF THE FOIIRTH ruDIC]AL DISTRICT OF THE

STATE OF MONTANA, IN AND FOR THE COUNTY OF I,AKE

CAUSE NO. 9575

WII,LIAM L. FLINKE and MRCH]TA
A. FUNKE, husband and wife;
HAROLD E. TOWER and VIOLA H.
TOWER, husband and wife;
GERALD L. NEIdGARD and KAROL
K. NEWGARD, husband and wife;
KEITH W. McCURDY and MYRTLE
M. McCURDY, husband and wifc;
DAVID R. BAUER and KATHLEEN
E. BAUER, husband and wife;
GEORGE L. TROSPER and ALICE
E. TROSPER, husband and wife;
EDWARD E. FUNKE and BESSIE
M. ]rUNKE, husband and wife;
WILLIAM CHUBB and VIRGINIA
CHUBB, husband and wife;
RUBEN S. WEGNER and PI{YLLIS
F. WEGNER, husband and wife;
WESLBY T. VhlRT, SR. and
MADGE E. VERT, husband and
wife; RICHARD L. FUNKE and
VERONICA S. FIJNKE, husband
and wife; ERNEST W. DICKSON
and LESLEE A. DICKSON. husband
and wife; LAURBNS W. IDWARDS
and ELIZABETH L. EDWARDS,
husband and wife; ROBERT S.
FOUTY and HEATHER J- FOUIY.
husband and wife; and CERAiD
L. GA'IES and LAUREL M. GATES.
husband and wife; and THOMAS
E. FUNKE and PATRfCIA A. FLINKE.
husband and wife;

Plaintiffs,

-vs-

BOARD OF COUNTY COMMISSTONERST
LAKE COUNTY MONTANA and i-ndividual
rnembers DONALD A. CORRIGAN, WILSON
A. BIIRIJY and ROBERT STRONG; LAKE
COLTNTY REFUSE D]SPOSAL DISTRICT,
DONALD A. CORRIGANT CHATRMAN and
DEPARTMENT OF HEALTH AND ENVIRON-
MEIITAL SCIENCES, STATE OF MONTANA,

otc 
r 6 

o2e

MOTION

Defendants.

COMES NOW Plaintlffs above*named and move this Honorable

Court to amend lts Findings of Fact, Concluslons of Law and

Judgnent as fol'l ol,JS :

-l- -
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Findings of Fact
Add as a finding.of faet, paragraph fX:

That.the Defendant Department of Health and
Environmentar' sciences of the state of Montana utlr-ized a

_check-off list as its prelimlnary envlronmental revlew (pER).--

Conclusions of l_aw

Substitute the following Conclusj_ons:

1. That Defendant Lake County has a clear 1egal duty,
pursuant to RCM l94Z Sec. 69-4Oo5, to draw up an operation
plan for a proposed sanltary landfill site and submit the same

to the Department of Health and Environmental scienees, state of
Montana, with their application to this department for site
app rova1.

2. That Defendant r,ake county failed to perform the clear
Iegal duty to draw up an operation plan for a proposed

Sanitary landfill Site.

3. That the Defendant Department of Heal-th and Environment-
al Sciences, State of Montana, had a cl-ear legal duty prusuant
to Montana Administrative Code, Sec. J:6_2. 14 (2)_S141OO (5.)

to ob-ualn and approve an opdration plan for any proposed
sanitary landfifl site, as a pre-condition of their site approval

4. That the Defendant Department of Health anil

Environmental sciences, state of Montana, failed to perform
the c] e.ar 1ega1 duty to obtain and approve an operation plan
as a pt e-condi-tion of the.ir site approval .

5- That the Defendant Department of Health and ftrvironmen-
tal sciences, state of Montana, failed to perform the clear.
lega1 duty to prepare a val1d prelimlnary envlronmental review
which. is defined as a written. analysis ln thelr own regul-ations.

6- That the Defendant rake county Board of Hearth had a
clear 1ega1 duty, pursuant to RCTr{ 1942 Sec. 69_4OO5 to obtal'
siie approval from the Department of Health and Envlrorrmental

-2-
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Sciences, State of Montana, prlor to their issuance of a

Refuse Disposal Site License.

7. That the Lake County Board of Health failed to
perform the clear 1ega1 duty to obtaj-n site approval from the

Department of Health and Environmental Scj-ences, State of

Montana, prior to their issuance of a Refuse Disposal- Site

License.
Substituting in lieu of the Courtrs Order the following:

ORDER

From the foregoing Findings of Fact and Conclusions of

Law, IT IS HEREBY ORDERED, ADruDGED AND DECREED:

1. That the Defendant, Department of Health and

Environmental Sclences of the State of Montana, be and is
hereby enjoined from approving the sani-tary landfill dumpsite

in Section 18, Township 22 North, Range 20 West of the Montana

Principal Meridian, as is more particularly described in the

application of the Defendant, Board of Cgunty Cornmissioners of

Lake County, Montana, for disposal of Class II waste until such

time as the Defendant Department of Health and Environmental

Sciences, State of Montana, prepare a valid Preliminary

Environmental- Review in conpllance with the first Writ. of
Mandate herej-nafter set forthrand until such time as Solid

liaste i"fanagement Bureau of the State of Montana Department of
Health and Envj-ronmental Sciences complies with the second

Writ of Mandate hereinafter set forth.
2. That the Defendants Board of Countyr Commissioners of

Lake County, Montana, and the Lake County Refuse Disposal

Dl st rict . are -enj oined : f rom --ut iliz ing .-t[e's ite.- pnop o sed- and_:- :,'

more.part.lcularl-y descrlbed in Defendantrs. applici.tion jto the ' .
Department of Health and Environmental Sclences of the State of
Montana, for approval for the dlsposal- of Class II waste

untll- they eonply with the thlrd and fourth Writs of Mandate

as herelnafter set forth.
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WRTTS OF MANDAMUS

1. That the Defendant Department of Health
al- Sciences properly prepare a valid prelirnlnary

Revlew whteh conforms to the deftnltlon cct out
own regulations, i.e., a writlen analysis.
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2. That the Defendant Departrnent of Health and

Environmental sciences, state of Montarra, obtain an.operation
plan from an applicant requesting slte approval for a
proposed sanitary Landfill site and approve same prior to site
approval.

3- That the Defendant Lake county prepare an operation
plan for the proposed sanitary Iandfill site and submlt same

together with their application for si-te approval to the
Department of Hear-th and Environmental sciences, state of
Montana.

4. That the Defendant Lake County as a pre_condition
to issuance of a license for a refuse disposal site fi-rst obtain
slte approval from the Department of Health and Environmental
Sciences, State of Montana.

5 ' That the praintiffs r recover from the Defendants
Department of Health and Environrnental sciences, state of
Montana, and Lake County, and not against the commissioners
of Lake county or the chairman of the Refuse Disposal District,
i-ndividually, their damages, lncluding a reasonable attorneysr
fee, (the sum to be determined by the Court, together wi-th
costs.

CHRISTIAN, McClIRDy, INGRAHAM & I^IOLD

Professional_ Center Buil.dlng
Polson, Montana

-4-

.h.. ./
'-:'^-t)-;.,.-(rl /"tr{: | )rr.

AttorneVE n



12

-13

l4

l5

16

T7

18

t9

20

2L

,,

B

24

25

26

27

28

29

30

JI

7.'

')

I

2

5

6

,

I

I

l0

r1

CERTIFTC4TE OF SERVICE

I, DONALD K. PITERSON, one of the resldent attorneys forthe Plaintiffs ln the above-"niriiea actlon, do hereby certlfythat r caused service of the within Motion and Memorandum insupport of Pr-aintiffsr post Triar Motr-on to be made on the13bh day of December,.I)l-6, 
"p9n-ti.9 Oefena""i Uf-""rsrng 

"copy thereof to te miilea in irre united. states r,,rlii", posrageprepaid, on the date stated addressed as follows:
Richard p. Heinz
County Attorney
Ia.ke County Courthouse
Polson, Montana Attorney for La,ke County
G. Steven Brown
Special Assistant Attorney General1424 Ninth Avenue
Department of Health and Envlronmental SciencesHelena, Montana

Attorneys for Department ofHealth and Environmental Sciences
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